BOARD OF ADJUSTMENT
AGENDA
Monday, May 13, 2019
6:00 p.m.
City Hall - Council Chamber
Daniel P. Moore Community Center Complex
1900 Billy G. Webb Drive
Portland, Texas
1. CALL TO ORDER: Board Member Vasquez
2. MINUTES: The Board of Adjustment will consider approval of the minutes of its
January 3, 2019 Meeting— Board Member Vasquez
3. PUBLIC HEARING: The Board of Adjustment will conduct a Public Hearing to solicit
comments from citizens and other interested parties concerning a request from Jeff
Morris for a Special Exception to Section 409 of the Unified Development Ordinance
to allow a residential main structure within the required front yard at 111 Elm Street—
Director of Public Works & Development
4. REQUEST FOR SPECIAL EXCEPTION: The Board of Adjustment will consider a request
from Jeff Morris for a Special Exception to Section 409 of the Unified Development
Ordinance to allow a residential main structure within the required front yard at 111
Elm Street—Director of Public Works & Development
5. ADJOURNMENT: Board Member Vasquez
RULES OF PARTICIPATION FOR ATTENDEES
a. Persons who wish to speak must fill out and turn in a speaker card before the
meeting is convened (The Chairperson will notify you when it’s your turn to speak
and direct you to the podium).
b. Persons who wish to speak must identify themselves and their places of
residence.
c. All comments, requests and proposals must be presented to or through the
Chairperson.

port

City of Portland

Board of Adjustment
Meeting Checklist
Meeting Date: May 13, 2019
_____ 1.

Board Member Vasquez calls the meeting to order, specifying the
time.

_____ 2a.

Board Member Vasquez reads the caption of the next agenda item:
Item 2. The Board of Adjustment will consider approval of the minutes
of its January 3, 2019, Meeting

_____ 2b.

The Chairperson opens for deliberation, entertains a motion, and
conducts a vote.

_____ 3a.

Board Member Vasquez reads the agenda caption for the Public Hearing:
Item 3. The Board of Adjustment will conduct a Public Hearing to solicit
comments from citizens and other interested parties concerning a
request from Jeff Morris for a Special Exception to Section 409 of the
Unified Development Ordinance to allow a residential main structure
within the required front yard at 111 Elm Street

_____ 3b.

Board Member Vasquez calls the Public Hearing to order, specifying a
time.

_____ 3c.

The Director of Public Works will present the application.

_____ 3d.

The applicant is given an opportunity to present any information.
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_____ 3e.

Board Member Vasquez will ask if any members of the audience wish to
present comments. If so, Board Member Vasquez shall read the rules of
participation:
a) Persons who wish to speak must fill out and turn in a speaker card
before the meeting is convened (Board Member Vasquez will notify
you when it’s your turn to speak and direct you to the podium).
b) Persons who wish to speak must identify themselves and their places
of residence.
c) All comments, requests and proposals must be presented to or
through Board Member Vasquez.
d) Persons who wish to speak will be given 4 minutes to do so. Board
Member Vasquez may permit persons to speak more than once if
he/she believes doing so will improve the planning process and
facilitate deliberation.

_____ 3f.

Board Member Vasquez closes the Public Hearing, specifying a time.

_____ 4a.

Board Member Vasquez moves on to the deliberation of the application,
reading the following caption:
Item 4. The Board of Adjustment will consider a request from Jeff
Morris for a Special Exception to Section 409 of the Unified
Development Ordinance to allow a residential main structure within the
required front yard at 111 Elm Street

_____ 4b.

Board Member Vasquez entertains any questions or discussion that the
Board of Adjustment has for itself, City Staff, or the applicant.

_____ 4c.

Board Member Vasquez should open for deliberation the granting of the
Special Exception. The motion must be seconded and at least four
members must vote “for”.

_____ 5.

Board Member Vasquez closes the meeting, specifying the time.
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MINUTES
BOARD OF ADJUSTMENT
JANUARY 3, 2019 MEETING

The Board of Adjustment conducted a January 3, 2019, Meeting in the Council Chambers
of City Hall (1900 Billy G. Webb) that began at 6:00 p.m. It did so in compliance with
requirements of the Texas Open Meetings Act, City of Portland City Charter and Unified
Development Ordinance. The following persons were in attendance:
MEMBERS PRESENT
Steve Trout - Chairperson
Joanne Tauferner – Vice Chairperson
Robert Warrick
Joseph Vasquez
Sage Nicol
STAFF PRESENT
Randy Wright (City Manager)
Brian DeLatte (Assistant City Manager)
Fred Morris (Director of Public Works)
Annette Hall (City Secretary)
Jessica O’Reilly (IT Technician)
Brandon Lemon (Accounting Assistant)
1. CALL TO ORDER: Chairperson
Chairperson Trout called the meeting to order at 6:00 p.m.
2. MINUTES: The Board of Adjustment will consider approval of the minutes of its June
25 2017, Meeting—Chairperson Trout
Board Member Vasquez made the motion to approve the minutes of the June 25,
2017 meeting, seconded by Board Member Tauferner.
The motion passed by acclamation.
Chairman Trout announced that items No. 5 and No. 6 would be discussed before
items No. 3 and No. 4.
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5. PUBLIC HEARING: The Board of Adjustment will conduct a Public Hearing to solicit
comments from citizens and other interested parties concerning a request from
Braselton Homes for a Special Exception to Section 409 of the Unified Development
Ordinance to allow a residential main structure within the required front yard at 426
Gulfton – Assistant City Manager
Chairperson Trout opened the public hearing at 6:02 p.m.
Assistant City Manager Brian DeLatte presented the following information
Special Exception Application
•

426 Gulfton is located in the R-6 Zoning district
– A 25-foot front yard is required (UDO 409)
– “No structure shall be permitted in a required front yard…” (UDO 410.D.1)
– “Ordinary projection of sills, belt courses, cornices, eaves and ornamental
features may encroach a maximum of twenty-four (24) inches into required
yards.” (UDO 401.A.1.)

The Board of Adjustment is authorized to hear and decide special exceptions to the
zoning regulations that are not permitted by right in a particular district because of
potential adverse effect, but which if controlled in the particular instance as to its
relationship to the neighborhood and to the general welfare, may be permitted.
PUBLIC HEARING TO BE CONDUCTED
It is imperative that a fair, impartial, and legally compliant public hearing be
conducted, regardless of the outcome. Agendas have been posted, a legal notice has
been published, and copies of the published legal notice have been mailed to
property owners of record (persons owning property within 200 feet of the property
for which a Special Exception has been requested). Please do not concern yourself
with legal issues that may be raised during the presentation of public comments.
During the public hearing, City Staff will present the case and the applicant will be
given an opportunity to present a statement. Every person or party in attendance
will then be given an opportunity to comment. When the Chairperson is satisfied
that the request for a Special Exception has been fully articulated and every person
or party in attendance has been given an opportunity to comment, the public hearing
must be formally closed prior to the Board of Adjustment deliberation.
PUBLIC NOTIFICATION AND RESPONSE
A legal notice was published in The News of San Patricio County on December 20,
2018. Written notices were mailed to 20 property owners of record (all own
property within 200 feet of the properties for which a Special Exception is being
Board of Adjustment Meeting Minutes
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sought) on December 21, 2018. No written responses have been received from the
legal notices.
SPECIAL EXCEPTION TO BE DELIBERATED
The home at 426 Gulfton was inadvertently constructed two (2) feet into the
required front yard. If the Special Exception is approved, the encroachment will
become legal. If the Special Exception is denied, the encroachment will continue as
a Unified Development Ordinance violation and the title to the property will be
affected. It may make it impossible or financially difficult for future homeowners to
obtain mortgages.
STAFF ANALYSIS
Granting of Special Exceptions differs from the variance process in both its format
and lack of finding of hardship necessary to grant the Special Exception. The Board
of Adjustment can grant Special Exceptions in the following cases:
1.
2.
3.
4.
5.
6.

Nonconformities.
Residential setbacks.
Interpret the boundaries of a zoning district.
Off-street parking requirements.
Landscaping requirements.
Screening requirements.

Unlike the variance process, there are no set approval criteria for Special Exceptions;
the Board of Adjustment is free to use its discretion when deliberating the request.
Under normal circumstances, City Staff would generally recommend against granting
Special Exceptions for deviations to residential setbacks. Decreasing setbacks
prescribed by the Unified Development Ordinance can have a detrimental effect on
adjacent property owners, can impact sight lines along roadways, and can otherwise
interrupt the aesthetics and general welfare of a neighborhood. In the case of 426
Gulfton, however, none of these conditions are likely to be created by the granting
of the Special Exception. The property is located in a curve in the roadway, reducing
the impact of the encroachment.
Tim Honea Vice-President of Construction with Braselton Homes described the
request and added that this type of error doesn’t happen very often and is not taken
lightly. Preventative checks and balances are in place to prevent this from happening
again.
The Board discussed the proposed request, implementation of additional checks and
balances to prevent this type of error from happening again.
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With no public comments Chairperson Trout closed the public hearing at 6:16 p.m.
6. REQUEST FOR SPECIAL EXCEPTION: The Board of Adjustment will consider a request
from Braselton Homes for a Special Exception to Section 409 of the Unified
Development Ordinance to allow a residential main structure within the required front
yard at 426 Gulfton—Assistant City Manager
Board Member Warrick made the motion to grant the Special Exception to Section
409 of the Unified Development Ordinance to allow a residential main structure
within the required front yard at 426 Gulfton, seconded by Board Member Vasquez.
The motion passed by acclamation.
3. PUBLIC HEARING: The Board of Adjustment will conduct a Public Hearing to solicit
comments from citizens and other interested parties concerning a request from
Portland Church of the Nazarene for a variance at 400 Lang Road to allow the
construction of an electronic message board—Director of Public Works
Chairperson Trout opened the public hearing at 6:20 p.m.
Director of Public Works and Development Fred Morris presented the following
information:
Variance Request
 Portland Church of the Nazarene requests a variance to UDO Section 712 to
construct an electronic message board at 400 Lang Road (R-6 Single-Family
Residential District)
 Proposed electronic message board sign to replace destroyed monument sign
 Electronic message boards are only allowed in C-R, C-G, P, RST, and I districts
Location Map
Public Hearing
 Notice published in the News of San Patricio on December 20, 2018
 Notice mailed to all property owners within 200 feet on December 21, 201830
adjacent property owners
 No comments have been received
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Variance Process
 UDO Section 312.CDoes a prescribed circumstance exist?
 UDO Section 312.DDo any of the disallowed effects occur as a result of granting
the variance?
 UDO Section 312.EAre all of the variance criteria met?
Reverend Mike McMullen with the Church of the Nazarene described the proposed
request.
The Board, Executive Staff and Reverend McMullen discussed the proposed electronic
message request.
With no public comments Chairperson Trout closed the public hearing at 6:30 p.m.
4. REQUEST FOR VARIANCE: The Board of Adjustment will consider a request from
Portland Church of the Nazarene for a variance at 400 Lang Road to allow the
construction of an electronic message board—Director of Public Works
Vice-Chairperson Trout entertained a motion that finds that at least one of the following
circumstances apply to the variances request.

1. Variances resulting in unnecessary hardship. A variance may be granted where
special circumstances exist on the property related to the size, shape, area,
topography, surrounding conditions or location that do not generally apply to
other property in the same zoning district, and that the circumstances are such
that strict application of this Ordinance would create an unnecessary hardship or
deprive the applicant of reasonable use of the land or building.
2. Overriding Public Interest. A variance may be granted if it addresses a recognized
community concern or promotes an overriding public interest, including, but not
limited to, the following:
a. Preserving the natural environment; or
b. Promoting maintenance or reuse of older urban or historic buildings.
3. Equity. A variance may be granted to permit modifications of height or setback
regulations as may be needed to secure equity in the development of a parcel of
land where it has been demonstrated that, due to the existence of legally
nonconforming structures, a substantial proportion of the other properties in the
same area and zoning district are legally enjoying the conditions that the applicant
is requesting.
Board of Adjustment Meeting Minutes
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4. Literal Enforcement. A variance may be granted if it is found that the literal
enforcement and strict application of this Ordinance will result in extraordinary
circumstances inconsistent with the general provisions and intent of this
Ordinance, and that, in granting the variance, the spirit of the ordinance will be
preserved and substantial justice done.
Board Member Warrick made the motion that at least one of the circumstances
applies to the variance request, seconded by Board Member Tauferner.
The motion passed by acclamation.
Chairperson Trout entertained a motion that finds that none of the following effects
will occur in the event a variance is granted.
1. The effect of the variance on the specific property would adversely affect the land
use pattern as outlined by any City land use plan or policy.
2. The variance would be a material detriment to the public welfare or create injury
to the use, enjoyment or value of property in the vicinity.
3. The variance is not the minimum variance that will relieve the proven hardship.
4. The variance would allow a use not allowed in the use table for the district in which
the parcel is located.
5. The variance will relieve the applicant of conditions or circumstances that are
caused by the illegal subdivision of land after the effective date of the subdivision
regulations of this Ordinance, which subdivision of land caused the property to be
unusable for any reasonable development under the existing regulations.
6. The variance will relieve the applicant of conditions or circumstances that are selfimposed.
7. The variance is grounded solely upon the opportunity to make the property more
profitable or to reduce expense to the owner.
8. The variance will modify any condition imposed by the Planning and Zoning
Commission or City Council as part of a conditional use or special use review.
9. The variance would not only affect a specific parcel, but would be of such general
nature as to constitute, in effect, a change in zoning of the parcel or a larger area,
or would merit an amendment to this Ordinance.
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Board Member Vasquez made the motion that none of the 9 effects apply to the
variance request, seconded by Board Member Warrick.
The motion passed by acclamation.
Chairperson Trout entertained a motion that finds that all of the following 6 criteria items
apply to the variance request.

1. Special circumstances exist that are peculiar to the land or structure that are not
applicable to other land or structures in the same zoning district and are not
merely financial.
2. These special circumstances are not the result of the actions of the applicant.
3. Literal interpretation and enforcement of the terms and provisions of this
Ordinance would deprive the applicant of rights commonly enjoyed by other land
in the same zoning district, and would cause an unnecessary and undue hardship.
4. Granting the variance is the minimum action that will make possible the use of the
land or structure which is not contrary to the public interest, and would carry out
the spirit of this Ordinance and substantial justice.
5. Granting the variance will not adversely affect adjacent land in a material way.
6. Granting the variance will be generally consistent with the purposes and intent of
this Ordinance.
Board Member Nicol made the motion that all of the 6 criteria apply to the variance
request, seconded by Board Member Vasquez.
Chairperson Trout entertained a motion granting the variance request that allows the
variance request.
Board Member Tauferner made the motion to approve the request from Portland
Church of the Nazarene for a variance at 400 Lang Road to allow the construction of
an electronic message board seconded by Board Member Nicol.
The motion passed by acclamation.
7. ADJOURNMENT: Chairperson Trout
Board Member Trout adjourned the meeting at 6:41 p.m.
Board of Adjustment Meeting Minutes
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APPROVED:
__________________________
Chairperson
ATTEST:
_______________________________
Brian DeLatte, P.E.
Assistant City Manager
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BOARD OF ADJUSTMENT
ACTION ITEM
AGENDA TITLE

PUBLIC HEARING: The Board of Adjustment will conduct a Public Hearing
to solicit comments from citizens and other interested parties concerning
a request from Jeff Morris for a Special Exception to Section 409 of the
Unified Development Ordinance to allow a residential main structure
within the required front yard at 111 Elm Street—Director of Public
Works & Development
REQUEST FOR SPECIAL EXCEPTION: The Board of Adjustment will
consider a request from Jeff Morris for a Special Exception to Section 409
of the Unified Development Ordinance to allow a residential main
structure within the required front yard at 111 Elm Street—Director of
Public Works & Development

MEETING DATE
DEPARTMENT
SUBMITTED BY

5/13/2019
Building and Development
Fred L. Morris III, AICP, Director of Public Works & Development

EXECUTIVE SUMMARY
Jeff Morris is requesting a Special Exception pursuant to Unified Development Ordinance
(UDO) Section 313 to legalize a residential main structure that was inadvertently constructed
ten feet into the required front yard at 111 Elm Street. The Board of Adjustment must
determine if a Special Exception is appropriate.
PUBLIC NOTIFICATION AND RESPONSE
A legal notice was published in The News of San Patricio County on April 25, 2019. Written
notices were mailed on April 24, 2019 to 10 property owners of record representing 18
properties (all own property within 200 feet of the properties for which the Special Exception
is being requested). Notification is in accordance with Section 302, Public Hearings and Public
Notice, of the UDO.
SPECIAL EXCEPTION TO BE DELIBERATED
The property owner, Jeff Morris, purchased 111 Elm Street to construct a new home. He
inquired as to appropriate setbacks and coordinated construction with his builder. The site was
identified as OT-2, Olde Town Mixed Use District, requiring a ten foot (10’) front yard setback.
Plans were submitted and approved based on this information. It was later discovered that the
information provided regarding the zoning and front yard setback was in error and that the
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new home is located within the OT-1, Olde Town Residential District, requiring a twenty foot
(20’) front yard setback. The structure, currently under construction, now encroaches
approximately ten feet (10’) into the front yard setback.
Deliberations are to be conducted in accordance with Section 313 of the UDO. Section 313 is
provided below:
Sec. 313. - Special Exceptions.
A. Purpose
The Board of Adjustment is authorized to hear and decide special exceptions to the
zoning regulations that are not permitted by right in a particular district because of
potential adverse effect, but which if controlled in the particular instance as to its
relationship to the neighborhood and to the general welfare, may be permitted where
specifically authorized by subsection D. below, and in accordance with the substantive
and procedural standards of this Ordinance.
B. Special Exceptions Defined
A special exception is differentiated from a variance by the following:
1. No Hardship Required
A special exception does not require a finding of a hardship.
2. Specifically Allowed
Approval of a special exception by the Board is allowed only as specifically
provided for and defined in these regulations.
C. Requests for a Special Exception
The Board may consider a special exception to the provisions of subsection D. below
upon written request of the property owner.
D. Special Exception Authorized
After holding a public hearing as required in Section 302, the Board may consider a
special exception for the following standards:
1. Nonconformities.
2. Residential setbacks.
3. Interpret the boundaries of a zoning district.
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4. Off-street parking requirements.
5. Landscaping requirements.
6. Screening requirements.
STAFF ANALYSIS
The applicant and the builder operated in good faith to conform to all requirements of the
Unified Development Ordinance. They requested information, developed plans based on this
information, applied for permits, and were issued permits following reviews. The necessity for
a Special Exception has resulted from a City Staff error.
CITY STAFF CONCLUSIONS
The Special Exception provision under Section 313 of the UDO authorizes the Zoning Board of
Adjustment to grant relief from the requirement for a twenty foot (20’) front building setback.
Approval of the Special Exception for a ten foot (10’) front yard setback will not have adverse
effect on the neighborhood. Redevelopment and reinvestment in Olde Town is a priority to the
City and this new construction will contribute to the overall character and stability of the area.
PUBLIC HEARING TO BE CONDUCTED
It is imperative that a fair, impartial, and legally compliant public hearing be conducted,
regardless of the outcome. The agenda has been posted, legal notice has been published, and
copies of the published legal notice have been mailed to all property owners of record within
two-hundred feet (200’) of the property for which this special exception has been requested.
Any interested person or party in attendance will then be given an opportunity to comment.
When the Chairperson is satisfied that the request has been fully articulated, and every person
or party in attendance has been given an opportunity to comment, the public hearing must be
formally closed prior to the Board of Adjustment deliberation.
ATTACHMENTS
• Notice of Public Hearing
• Application for Special Exception
• Supporting documents
RECOMMENDED ACTION
Adopt a motion to approve the Special Exception application for 111 Elm Street and allow a ten
foot (10’) front yard setback.
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NOTICE OF PUBLIC HEARING
Notice is hereby given that a Public Hearing will be held before the Board of Adjustment of the
City of Portland on May 13, 2019 (Monday) in the Council Chambers of the City of Portland City
Hall (1900 Billy G. Webb Drive - Daniel P. Moore Community Center Complex) at 6:00 p.m. to
solicit comments from citizens and other interested parties concerning a request for a Special
Exception at 111 Elm Street to correct a construction error on the property. The single-family
residence was constructed using an incorrect 10-foot front yard setback instead of the 20-foot
front yard setback required in the OT-1, Olde Town Residential district. If approved, the Special
Exception would allow this ten-foot encroachment.
Any questions concerning this matter should be directed to Fred Morris, AICP, Director of Public
Works and Development, at (361) 777-4605 or fred.morris@portlandtx.com

